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Military Justice in the United States and 
Russian Armed Forces Compared 


By E. AVERY CRARY 
President, Los Angeles Bar Association 
It is interesting to note the difference 
between the Court-Martial system of Rus- 
sia and that of the United States. As is 
well known, our “Articles of War” under- 
went substantial revision following World 
War II, and now all of our armed forces 
are governed by the same Uniform Code 
of Military Justice, the provisions of 
which are implemented by the Manual for 
Courts-Martial, United States, promul- 
gated by presidential executive order. As 
is also known, our United States Supreme Court in interpreting 
this code recently made some drastic limitations as to Court- 
Martial jurisdiction with respect to capital offenses committed by 
members of families of our armed forces personnel stationed in 
foreign countries in peace time. (Reid v. Covert and Kinsella v. 
Krueger, both reported in 354 U.S. 1, 1 L. Ed. 2d 1148. See also 
Guagliardo v. McElroy. 28 F.2d —— and Singleton v. Kinsella, 164 
F. Supp. 707. 
esJhe first Soviet Russian Military Disciplinary Code, as adopted 
3" January 1918, reflected the attitude of the revolutionary Com- 
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munist Government toward its “workers’ and peasants’ army” and 
embodied negation of the rigid discipline of the Imperial Army and 
an unprecedented philosophy of soldier self-government and elec- 
tion of Courts-Martial by the soldiers. This period of relaxed 
discipline was short-lived, and with the Civil War between the 
Kerensky regime and the Soviet movement, there was a sharp 
stiffening in the discipline of their armed forces. 

There is, however, a marked difference between our Court- 
Martial system and that of the Russians as presently enforced. 
Ours is entirely separate from our civil penal system both in under- 
lying legislation and in the enforcing tribunals and personnel mak- 
ing up same. The Russian Code of Military Offenses is included in 
the Penal Code of the R.S.F.S.R. (Russian Republic), the largest 
and probably the most important republic of the union, and the 
Supreme Court of the U.S.S.R. includes a Court-Martial division 
which has supervisory functions with relation to its entire Court- 
Martial system. Although the Soviet Supreme Court is an appellate 
body its Court-Martial division has trial jurisdiction over a limited 
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category of cases such as high treason and espionage. A military 
offense is defined as “a crime directed against the established order 
of performance of military service.” The definition of individual 
crimes is all-inclusive and broad powers are vested in the court 
with respect to the selection of punishment. The death penalty is 
provided in 24 instances. Moreover, the Soviet system makes any 
civilian subject to trial by military tribunal, even in peace time, for 
an offense against the “established order of performance of mili- 
tary service.” 

Under the Russian code the personnel of military courts are 
appointed on a permanent basis and independent of commanders 
of the units to which they are attached. Unit commanders are 
neither appointing or reviewing authorities as is the case in our 
country. The divisional court appoints and transfers personnel of 
lower courts, issues instructions and directions to these courts, and 
functions as a court of last resort for cases tried by lower tribunals. 
Parallel to the military courts is a system of military prosecutors 
headed by an Attorney General for the Army. 

A unique feature of the Red Army is the Officers Court of 
Honor which has jurisdiction over “offenses unworthy of the rank 
of officer which infringe military honor or are not compatible with 
moral rules.” This court is under the jurisdiction of a regimental or 
higher commander and consists of five members and two deputies 
elected annually by secret ballot. Punishment may include admoni- 
tion, reprimand, recommendation for demotion, postponement of 
promotion, or recommendation for transfer or retirement. 

Since World War II, our court-martial procedure has been 
amended to reduce the effect of command influence on the action 
of the court, but I do not believe that the Russian system of 
divorcing courts-martial from the military commanders has proven 
to be as effectual as ours. Every consideration must, of course, be 
given to insure the fair administration of military justice, but it 
should not be so far removed from those responsible for the success 
of our armies in the field, to wit, the commanding officers, as to 
create any possibility of jeopardizing their control of their troops. 
Despite a military judge’s ostensible independence under the Rus- 
sian system, it would appear that his decision may well be subject 
to political control. 

References: Court-Martial Law of Soviet Russia and the Disciplinary Code of Soviet 


Russia (mimeographed pamphlet prepared by Law Division Staff of Library of Con- 
gress, 2d Ed. 1944); Soviet Military Discipline, Berman and Kerner. 
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The Exclusionary Rule —Today 
By LEWIS WATNICK* 

More than three years have elapsed 
since the Supreme Court decided the case 
of People v. Cahan (44 Cal. 2d 434) which 
established the rule that evidence procured 
as a result of an unreasonable search and 
seizure is inadmissible in the trial of a 
criminal action.’ During this period many 
of the uncertainties which arose from the 
exclusionary rule have been resolved by 
the courts. The following is a brief sum- 
mary of the present status of various as- 
pects of the exclusionary rule: 

It is now established that the rule against unreasonable search 
and seizures is a rule of evidence, not of constitutional law so far 
as California is concerned, and therefore an appropriate objection 
to the admission of evidence claimed to be so procured must be 
made in the trial court, or it is deemed waived, and cannot be raised 
on appeal.” 


Lewis Watnick 


The question of whether or not a particular search and seizure 
was reasonable, is one of law to be determined by the court outside 
of the presence of the jury.* 

Unless there is a prima facie showing of an alleged illegal search 
and seizure, it will be presumed that police officers acted within 


their authority. A presumption of regularity also arises where 
there is no showing of a lack of a search warrant or warrant of 
arrest.° 


WHAT CONSTITUTES A SEARCH AND SEIZURE? 
The terms search and seizure contemplate some exploratory 


investigation or an invasion and quest, a looking for or seeking out. 
A search implies a prying into hidden places for that which is con- 
cealed and that the objects searched for have been hidden or inten- 
tionally put out of the way. It is generally held that a mere looking 


“4 *Deputy District Attorney, Los Angeles County 

1For a comprehensive analysis of the Cahan decision and its impact see 43 Cal. Law 
Rev. 565 “Exclusion of Evidence Obtained by Illegal . ey Comment on People 
v. Cahan”; as well as comments in 3 UCLA Law Rev. 55, and 4 UCLA Law Rev. 252. 

Pog v. Superior Court (1957) 49 Cal (2d) 186; ‘io v. Williams (1957) 148 
CA (2) 

ery v. Gorg (1955) 45 Cal (2d) 776, 780; People v. Silvestsi (1957) 150 CA (2d) 
114. 11 

‘People v. Pruitt (1957) 155 CA (2d) 585, 595. 

*Hatjis v. Superior Court (1956) 144 CA (2d) 426, 428; People v. Morris (1958) 157 
A. C.A. 78, 80. 
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at that which is open to view is not a “search.” A seizure contem- 
plates a forcible dispossession of the owner and it is not a voluntary 
surrender.® 

It has been held that there is no search where a defendant volun- 
tarily relinquishes inculpatory evidence’ or where the officer, after 
a legal entry, observes evidentiary matter in plain sight® or observes 
it being thrown from a window’® or dropped by a suspect.’® Further- 
more, even if an officer commits a trespass while observing some- 
thing in plain sight, or through a window, it will not preclude the 
admission of evidence so observed.” 


PERSONS SUBJECT TO RULE 
The exclusionary rule applies only to evidence procured by law 
enforcement officers and does not apply to searches made inde- 
pendently by private citizens.'* However, if the citizen is acting 
under the direction and control of police officials or as their agent, 
then the exclusionary rule will apply.** 


CONSENT TO SEARCH 

A person may consent to a search of his person, or to the premises 
under his control or apparent control;’* and such consent will 
make the search and seizure valid, and the evidence procured 
admissible. Whether consent has been given is a question of fact for 
the trial court,’® and if there is any substantial evidence establishing 
such consent, the determination of the trial court will be upheld.'® 

Consent may be given at any time or place, even after a person 
has been incarcerated.'? However, consent given as a result of duress 
or threats or after an improper arrest is invalid.** 


Where a search is sought to be justified on the basis of the con- 
sent of a person other than the defendant, the burden is on the 
prosecution to justify the entry on the ground that the officers 
reasonably believed in good faith that they had the consent of a 


®People v. West (1956) 144 C.A. (2d) 214, 219-220. 

TPeople v. Pearson (1957) 150 CA (2d) 811. 817. 

8People v. Martin (1955) 45 Cal. (2d) 755, 761-762; People v. Griffin (1958) 162 
A.C.A. 761, 764 

*People v. Sterling (1957) 154 CA (2d) 401, 

People v. Cherrie (1958) 162 A.C.A. 143, Mas; People v. Edwards (1956) 142 CA 
(2d) 419, 421. 

People v. Andrews (1957) 153 CA (2d) a38, 338. 

People v. Johnson (1957) 153 CA (2d) 870 

13People v. Tarantino (1955) 45 Cal. (2d) 590, 595. 

4People v. Gorg (1955) 45 Cal (2d) 776, 783. 

%People v. Michaels (1955) 45 Cal 3d) 751, 753. 
‘ %People v. Hood (1957) 149 CA (2d) 836, 838; People v. Torres (1958) 158 A.C.A. 
31, 234. 

People v. Lujan (1956) 141 YF (2d) i: 148. 

18People v. Wilson (1956) 145 CA (2d) 1 
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Deductibility of Attorney’s Fees in 


Actions for Divorce 
By EDWARD SANDERS* 


An important question in many divorces 
is to determine which spouse will bear the 
legal expenses necessarily attendant to the 
action. Regardless of which spouse pays 
the attorney’s fees, it is, of course, highly 
desirable to say the least, that these fees be 
deductible for federal income tax purposes. 
The question of whether attorney’s fees 
incurred are deductible depends on the 
reason for which they are paid and on 
which spouse pays them. 


Edward Sanders 


FEES FOR DISSOLUTION OF MARITAL RELATIONSHIP 

Attorney’s fees incurred by either spouse for only the severance 
of the marital relationship are not deductible. These fees have been 
held to be a purely personal expense.* 

However, legal fees incurred in connection with the production or 
collection of income or for the management, conservation or main- 
tenance of property held for the production of income are deductible 
as “non-business expenses” under the Internal Revenue Code.’ 
In order for legal fees incurred in connection with a divorce to be 
deductible, they must be “non-business expenses” within the mean- 
ing of Section 212 of the Internal Revenue Code. 


WIFE’S FEES PAID BY WIFE 

The wife is entitled to a deduction for attorney’s fees expended 
by her in an effort to obtain alimony. Such fees are incurred in con- 
nection with the production and collection of income in the form of 
alimony under Section 71 and, therefore, have been held to be 
“non-business expenses” under Section 212.5 

If a portion of the payments which the wife receives from her 
husband is not taxable to her under Section 71 (for example, child 
support), the legal fees incurred in securing the aggregate pay- 


*Member of the firm of Irell & Manella, Los Angeles 

1Baer v. Commissioner, 196 F (2d) 646 (8th Cir. 1952); TD 5889, 1952-1 CB 31. 

7IRC (1954) ig se (2). 

3Elsie B. Gale, 13 TC 661 (1949); affirmed on other grounds, 191 F (2d) 79 (2nd Cir. 
1951) acq. 1958. i CB? 
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ments will be allocated and the deduction based upon the proportion 
that the total taxable alimony bears to the total amount of payments 
received or receivable.‘ 


WIFE’S FEES PAID BY HUSBAND 

Attorney’s fees which the wife incurs in connection with her 
attempt to obtain alimony or property and which the husband is 
obligated to pay are not deductible by him as such payments are not 
considered additional alimony and are not “non-business expenses” 
of the husband within the meaning of Section 212.° If the parties 
wish to obtain a deduction for these fees, deductible alimony pay- 
ments could be increased sufficiently to allow the wife to pay these 
legal fees herself. Under this method, the wife would have to include 
the additional alimony in her income but would have an offsetting 
deduction for the legal fees. 


HUSBAND’S FEES PAID BY HUSBAND 
It is more difficult for the husband to obtain an income tax deduc- 
tion for his attorney’s fees because his fees are normally paid, not 
because he wishes to produce income, but because he wishes to pro- 
tect his existing property and income against the claims of the wife 


and the courts have been hesitant to apply Section 212 in this 
situation.* However, in recent years some courts have allowed the 
husband to deduct his legal fees incurred in connection with a 
divorce if he can show that fees were allocable to an effort to protect 
his principal income producing property.’ 

The Courts of Appeals for the 6th and 8th Circuits and Court of 
Claims have each ruled that the husband was entitled to deduct, as 
a “non-business expense,” his attorney’s fees allocable to the pro- 
tection of his controlling interest in a corporation.’ For example, in 
Baer v. Commissioner® the Court stated that if the demands made by 
the wife on the husband had been granted, the husband would have 
been deprived of his controlling stock interests in a certain corpora- 
tion. The Court found that it was only through the efforts of the 
husband’s attorney that an arrangement was worked out which 
allowed him to retain control of the corporation. Thus, the Court 


‘Barbara B. Le Mone, Sas TC 670 (1950). 

SIT 3856, 1947-1 CB 

*Howard v. + fe 202 F (2d) 28, (9th Cir. 1953); Tressler v. Commissioner, 
228 F (2d) 356 (9th Cir. 1956); _— v. United States, 219 F (2d) 69 (2nd Cir. 
1955); Joseph Lewis, 27 TC 158 ve 

iBowers v. Commissioner, 243 F id) 904 (6th Cir. 1957); Baer v. Commissioner, 
supra Note 1. McMurtry v. United States, 132 F Supp (2d) 114 (Ct. Cl. 1955). 

Bowers v. Commissioner, supra Note 7. Baer v. Commissioner, supra Note 1. 
McMurtry v. United States, supra Note 7. 

®*Bacr v. Commissioner, supra Note 1. 
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held that a portion of the attorney’s fees paid by the husband were 
paid to conserve and maintain property held for the production of 
income within the meaning of Section 212. 

In Aller v. United States,” the District Court of the Southern 
District of California held that the husband could deduct all of his 
legal fees paid for attorney’s services which the court found were 
incurred in the preparation of a property settlement agreement 
between the husband and wife on the grounds that the property 
settlement agreement was intended to promote the management and 
conservation of income producing property within the meaning of 
Section 212. 

The applicability of the Aller case seems extremely limited inas- 
much as the Court found that the husband and wife did not con- 
template a divorce at the time the property settlement agreement 
was signed but were implementing a prior oral division of com- 
munity property. The Court found that the properties covered by 
the agreement produced 95% of the husband’s income and that it 
was the husband’s desire to promote the management and conserva- 
tion of the income producing property and to free his management 
from any unwanted fetters. 

As the foregoing discussion indicates, the area in which the hus- 
band has been allowed to deduct his fees is extremely limited and 
in the normal situation the tax planner must proceed with the 
assumption that counsel fees incurred by the husband whether for 
services rendered in connection with the property settlement agree- 
ment or the divorce will not be deductible. 


~ 1056-2 USTC 9867 (DCSD Cal.). 
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IMPORTANCE OF ALLOCATION 

In all of the situations described above, it is extremely important 
that the attorney allocate his charges among those services rendered 
in connection with the dissolution of the marital relationship itself 
and those services rendered in connection with the property settle- 
ment agreement. This is certainly true in the case of any attempt by 
the husband to deduct a portion of his fees and is even true in the 
case of a wife attempting to deduct her fees. For example, in 
Flowers v. United States," it was held that no part of the attorney’s 
fees paid by a wife in connection with the divorce action was 
deductible where there was a failure to make an acceptable allocation 
as to the portion attributable to the cost of obtaining taxable alimony. 

PAYMENT BEFORE ENTRY OF FINAL DECREE 

The deductibility or non-deductibility of attorney’s fees in divorce 
actions is not affected by the fact that they are paid before the entry 
of a final decree or by the fact that the husband and wife file, as they 
are permitted to do, a joint return for a taxable year ending before 
the entry of the final decree.’* The question of deductibility of the 
attorney’s fees will still be determined by whether the fees can be 
classified as ‘‘non-business expenses” within the meaning of Section 
212. 

However, if such a joint return is filed, the parties should include 
in the agreement concerning the division of the tax liability shown 
on such return a provision determining which spouse is to receive 
the benefit of deductible attorney’s fees paid during the taxable year. 


~ 1157-1 USTC 9655 (DC Pa.). 
Rey. Rul. 57-368, IRB 1957-32, 23. 
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. in Britain, the word ‘compromise’ is a good word, and one 
may speak approvingly of any arrangement which has been a com- 
promise, including, very often, one in which the other side has 
gained more than fifty per cent of the points at issue. . . . Where, 
in Britain, to compromise means to work out a good solution, in 
America it usually means to work out a bad one, a solution in 
which all the points of importance (to both sides) are lost. Thus, 
in negotiations between the United States and Britain, all of which 
had, in the nature of the case, to be compromises, as two sovereign- 
ties were involved, the British could always speak approvingly and 
proudly of the result, while the Americans had to emphasize their 
losses.” —Margaret Mead, as quoted in 

Clyde Kluckhohn, Mirror for Man. 
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IN APPRECIATION 


The dedication of the new Los Angeles County Court House on 
October 31, 1958, with Chief Justice Warren as the principal speak- 
er, was an event of historic interest and great significance in the 
administration of justice. The ceremony signaled the successful 
completion of a remarkable building which represents many years 
of planning and the solution of many problems that arose over the 
long period required for the development of this outstanding civic 


achievement. 


To the many public officials and members of the bench and 
bar who gave so unselfishly of their time and ingenuity goes the 
sincere appreciation and thanks of the Los Angeles Bar Associa- 
tion. This beautiful edifice, in addition to housing all of the civil 
departments of the superior court and most of the divisions of the 
municipal court, stands as a great memorial to our democratic way 
of life which is personified by liberty under law and is mute evi- 
dence of the sincere determination of the people of Los Angeles 
County to meet their responsibilities for the guarantee of proper and 
expeditious accomplishment of the judicial processes. As Chief Jus- 


tice Warren said at the dedication: “It may well be that in some 


fields new methods can be discovered for adjudicating contro- 


versies, but whatever their merits, they should not be made neces- 
sary because the judicial process has failed to meet its time-honored 
responsibilities.” Certainly Los Angeles County has acquitted itself 
with honor in the fulfillment of the responsibility to provide ade- 
quate and modern quarters for its courts, to the end that the judicial 
processes shall not fail to be fully discharged within the concepts 
of our historic philosophy of proper administration of justice. 


E. Avery Crary, 


President, Los Angeles Bar Association 
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TAX REMINDER 


ELECTION NOT TO BE TAXED AS 
A CORPORATION 


By WILLIAM M. POINDEXTER* 

One of the must revolutionary changes in years was made by the 
“Technical Amendments Act of 1958.” This is the election of cer- 
tain small business corporations not to be subject to corporate taxes. 
If the election is made, the corporate income is taxed to the share- 
holders at their respective individual brackets. 

The election for this year must be made by Deceniber 1, 1958! 
For later years, the election must be made not later than the last 
day of the first month of the taxable year. 

The principal purpose of the election is to permit small businesses 
to enjoy the advantages of being incorporated but not suffer the 
detriment of being taxed at higher corporate rates. 


Another tremendous advantage under the election is the applica- 
tion of current corporate losses against individual taxable income 
of the shareholders. Inasmuch as in 1958 the election may be made 


up to December Ist, this year is the only year in which hindsight can 
be used to determine whether the election is feasible. If you repre- 
sent an eligible corporation which has sustained a loss for the cur- 
rent year, serious consideration should be given to exercising the 
election. 

To qualify as a small business corporation, a corporation must 
be a domestic corporation with only one class of stock. There may 
not be more than ten shareholders, and all shareholders must be 
individuals, none of which are non-resident aliens. An estate quali- 
fies as an individual. Further, a small business corporation may not 
have gross receipts of which more than 20% are derived from 
royalties, rents, dividends, interest, annuities, and gains from sales 
of securities. 

One of the biggest features of the new Act is that the shareholders 
are not stuck with the election if it turns out to be to their dis- 
advantage in later years. There are two methods by which the elec- 
tion may be terminated. First, the election may be revoked by the 
consent of all shareholders within the first month of any taxable 
year. The election also will be terminated in any taxable year if a 


*Member of Taxation Committee, Los Angeles Bar Association 
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new shareholder fails to consent to the election, or if the corporation 
ceases to be a small business corporation. 

Where the election has been terminated or revoked, the corpora- 
tion or any successor shall not be eligible to make a new election 
for five years. The shareholders, however, are not limited as to 
other corporations. 

If the election is made, the undistributed net income of the cor- 
poration is taxed to the shareholders in proportion to their share- 
holdings. If shares exchange hands during the taxable year, income 
or loss is prorated among the shareholders in accordance with the 
number of days the shares were held during the year. Excess capital 
gains to the corporation are taxable at capital gains rates to the 
shareholders. 

A current loss may be deducted prorata by the shareholders, and 
carried forward if necessary. A loss deduction is limited by the 
adjusted basis of a shareholder’s stock, plus the adjusted basis of 
any indebtedness of the corporation to him. 





Federal Court Indigent Defense Panel 


The attorneys listed below gave of their time during the months 
of September and October, 1958, in service on the Federal Court 
Indigent Defense panel. 


Herbert J. Adden JohnC. Gregory John R. Parks 
William L. Baker Richard F.C.Hayden Arnold M. Quittner 
Richard Carver Robert Holzhauer M. L. Real 
Daniel W. Chapman Murray Jackson Gil Robinson 
Karl Lynn Davis, Jr. Sander L. Johnson Gerald L. Rosen 
George M. Dell Benjamin Kagan J. E. T. Rutter, IT 
Richard D. DeLuce Richard K. Knowlton William A. Rutter 
Sanford Demain Andrew J. Krappman, Jr. Wilford J. Schmidt 
Patrick E. Duggan William Landis Esther Speakman 
John Duncan John Lawrence Leary William Stack 
Roy S. Ferkich Henry Low Warren Stanton 
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By George Harnagel, Jr. 


“When man began to write, civilization 
was born. The enactment of laws and their 
observance are the earmarks of a high 
civilization. Lawyers are the apostles of 
the law. The tools of the lawyer are words. 
Just as the expert mechanic knows and 
cares for his tools, just as the scientist 
respects and relies upon his instruments, 
so we lawyers should manifest an absorb- 
ing interest in our national speech. Were 
this indeed so, the courts would proclaim 
the arrival of the millennium. The most casual glance around us 
belies this ideal state. Briefs, memoranda and pleadings are as 
verbose as ever. Meanings are obscure, and the time of courts, 
judges and counsel are largely consumed needlessly in extricating 
thoughts from the verbal clouds which engulf them.’’—Maurice 
Rubin in The Brooklyn Barrister. 


George Harnagel, Jr. 


* * * 


“For the last few years all prospective employers who utilize 
the Placement Office at 23 Everett Street to interview students for 
jobs have been handed, before conducting any interviews, a sheet 
of paper containing this italicized passage at the bottom: 

“*The Massachusetts Fair Employment Practices Law declares 
that no person should be denied the right to work because of race, 


color, religious creed, racial origin, age, or ancestry. It is an un- 
lawful employment practice for prospective employers to ask any 
question relating to these matters, and the Placement Office cannot 
furnish any information with regard to them.’”—Harvard Law 


Record. 
*x* %* * 
Sunday’s a Fine Day in Pennsylvania 
A joint governmental commission is currently trying to make up 
its mind about what should be done about Pennsylvania’s Sunday 
Blue Law. This law dates back to 1794. In its original form it 
forbade “any worldly employment or business whatsoever on the 
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Lord’s day (works of necessity and charity only excepted)” and 
“any game, hunting, shooting, sport or diversion.” There were, of 
course, some exceptions right from the start, such as “the dressing 
of victuals in private families, bake-houses, lodging-houses, inns 
and other houses of entertainment for the use of sojourners, travel- 
lers or strangers.” Milk could be delivered “before nine of the clock 
in the forenoon,” and “after five of the clock in the afternoon.” 

In recent times amendments have been written in legalizing base- 
ball games (between 2 :00 and 7 :00 P.M.), but not basketball games. 
Soccer is allowed, but hockey must not be played. Football has legal 
status, but operas are illegal unless performed for charity. Violators 
are subject to a fine of four dollars. One legislator has suggested 
raising the penalty to five hundred dollars. Others want to junk the 
statute completely —Based on an article “The Church and The 
District Attorney” in Liberty. 
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Junior partner’s secretary : “How is your boss on dictation ?” 

Senior partner’s secretary: “Fine, but I have to take a lot for 
grunted.”—Appropriated & Adapted. 

2a 

“Tt will come as a surprise, I am sure . . . to the vast majority 
of the [American Bar] Association members, that there have been 
at least eight or nine appointments [to the Federal bench] made 
by President Eisenhower despite the report of the Association’s 
[Federal Judiciary] Committee to the Attorney General not hav- 
ing been favorable. . . . 

“. . . The principles which the Association in prior administra- 
tions considered reprehensible or unsound have continued: selec- 
tion almost 100 per cent from the party in power and then from 
those active in party affairs ; almost entirely of men with no judicial 
experience in state courts; initial appointments to the federal 
system of many men of advanced age; many appointments from 
government positions notwithstanding the government is by far 
the chief litigant in the federal courts; and, most significant of all, 
the Department of Justice, representative of the chief litigant, con- 
tinues to exercise such great power of appointments to and pro- 
motions in the courts on behalf of which it appears as the chief 
litigant.”—From a letter by Ben R. Miller of Baton Rouge, Louisi- 
ana in American Bar Association Journal, September 1958. 

* * * 

“The custom of remaking statutes to fit their histories has gone 
so far that a formal Act, read three times and voted on by Con- 
gress and approved by the President, is no longer a safe basis on 
which a lawyer may advise his client, or a lower court decide a 
case. This has very practical consequences to the profession. The 
lawyer must consult all of the committee reports on the Bill, and 
on all its antecedents, and all that its supporters and opponents said 
in debate, and then predict what part of the conflicting views will 
likely appeal to a majority of the Court. Only the lawyers of the 
Capital or the most prosperous offices in the large cities can have 
all the necessary legislative material available.” —From an address 
by Mr. Justice Jackson to the American Law Institute in 1948, 
8 F.R.D. 121, 125. 


* * * 


“The operation of an appellate system in a state as large and 
complex as California, requires an accommodation between two 
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competing principles. We all recognize the truth of the aphorism 
that justice delayed is justice denied. The judicial machinery should 
be geared to reach finality of decision in every case as speedily as 
is reasonably possible. On the other hand, there is an equal truth in 
the statement which I heard the late Justice Langdon of our Su- 
preme Court make many years ago during a discussion of the 
expedition of judicial business: ‘I may be a bit old fashioned, but 
I have always regarded the judicial process as a contemplative 
one.’ Speed in the administration of justice should never be attained 
by the sacrifice of the time necessary for the court to reach a well- 
considered conclusion in every case.”—Justice Maurice T. Dooling, 
Jr., District Court of Appeal, First Appellate District, in The Brief 
Case of the San Francisco Bar Association. 


*x* * * 


“In concluding the Holmes Lectures this year, Judge Learned 
Hand paid tribute to his professors at the Harvard Law School 
by saying of them that ‘they asked no quarter of absolutes and 
they gave none.’ And to his audience, he added, ‘Go ye and do 
likewise’—a ripe piece of wisdom that might well be heeded by his 
superiors on the High Court.”—From Recent Antitrust Develop- 
ments by Milton Handler, June 1958. 
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Opinion of the Committee on Legal Ethics 
Los Angeles Bar Association 
OPINION NO. 247 


(December 20, 1957) 
ADVERTISING AND SOLICITATION. Law Firm Employing Attorney 


May Ethically cause Unpaid News Item Announcement to be 
Published in Legal Newspapers; May Send Printed Announce- 
ment to Clients and Members of the Bar. 


A law firm requests the opinion of this Committee with re- 
spect to two forms of announcement of its recent employment of a 
lawyer who was formerly a trial attorney for the Internal Revenue 
Service. The first form is an engraved card reading as follows: 


(Name of firm) 
Takes Pleasure in Announcing that 
(Name of employee) 
Has Become Associated with this Firm and 
Will Specialize in Tax Matters. 
(Date and address 


of firm) 


The law firm asks whether this formal announcement may be 
sent to members of the Bar and the Judiciary and to existing clients 
of the firm. The Committee is of the opinion that it may be sent to 
such persons without impropriety. This is clearly sanctioned by 
Rule 2 of the Rules of Professional Conduct of the State Bar, which, 
after prohibiting any solicitation of professional employment, pro- 
vides as follows: 


“Nothing in this rule shall be deemed to prevent any member 
or members, upon opening an office or moving his or their office, 
or upon forming a partnership or new association or associations 
with other members, or upon the death of or withdrawal of a 
member from a partnership or association with a member or 
members, from circulating in the customary and usual manner by 
personal delivery or through the mail, but not by publication in 
newspapers or other media, cards announcing in a dignified man- 
ner, such fact or change, and, if desired, the line or lines of prac- 
tice specialized in by such member or members, partnerships, or 
association, and, in the case of a member opening an office or of 
a new association, the preceding legal employment or association 
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of such member or of any new associate. After such announce- 

ment is circulated, there shall be no repetition thereof.” 

The second form of announcement submitted is in the nature of 
a news report. In addition to the facts given on the engraved card, 
it states the preceding legal employment of the new associate and 
a brief account of his education, military service, subsequent legal 
employment and club affiliations. It is dignified in tone and contains 
nothing which could be condemned as self-laudatory. 


The law firm asks whether this second form of announcement 
may be submitted to two named newspapers for publication therein. 
The Committee takes notice of the fact that the newspapers named 
are circulated primarily among members of the Bar and are there- 
fore commonly referred to, as they are in the letter addressed to 
this Committee, as “legal newspapers”. The Committee also takes 
notice of the fact that the publication of such announcements, in the 
form of news reports, in such legal newspapers is usual and custo- 
mary in this community. The only question of propriety arises by 
reason of the express prohibition in Rule 2 of “publication in news- 
papers” of announcement “cards”. 


It is the opinion of the Committee that the words “but not by 
publication in newspapers”, as used in the portion of Rule 2 above 
quoted, were not intended to prohibit unpaid announcements, in the 
form of news reports, in newspapers whose circulation is primarily 
among lawyers, where this is usual and customary in the commu- 
nity. The Committee therefore finds no impropriety in the sub- 
mission by the law firm to the two newspapers named, for publi- 
cation therein as an unpaid news item, of the second form of an- 
nouncement above referred to. 


This opinion, like all opinions of this Committee, is advisory 
only. (By-Laws, Article X, Sec. 3). 


‘Bien et Ea 
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THE EXCLUSIONARY RULE — TODAY 
(Continued from page 7) 


person authorized to give consent.’® For example, it has been held 
that a wife may give consent to search a residence in the absence of 
her husband,”° and that an owner of a home can consent to the 
search of a room therein occupied by a third person.*? However, 
the consent of a landlord of a building to the search of an apartment 
located therein has been held to be not sufficient.?* 


REASONABLE CAUSE JUSTIFYING SEARCH AND SEIZURE 
The cases have established the following criteria for determining 
whether there was reasonable cause for an arrest, search and seizure. 


The term “reasonable cause” has been defined as such a state of 
facts as would lead a man of ordinary care and prudence to believe, 
or entertain an honest, strong suspicion, that the person in question 
is guilty of a crime.** 


In considering the question of reasonable cause, the courts look 
only at the facts and circumstances presented to the arresting officer 
at the time he was required to act.** There is no formula for deter- 
mining what is reasonable. Each case must be decided on its own 
facts and circumstances.”° 


Among the more important considerations in determining whether 
an officer had reasonable and probable cause are the following : past 


6 


knowledge of the defendant ;*° his associates ;** his activities ;** 
knowledge of the area or place where the incident occurs ;?° time of 
the incident ;*° background, experience and knowledge of the arrest- 
ing officers ;** acts and conduct of the suspect, including evasive 


~ People v Roberts (1956) 47 Cal (2d) 374, 377; People v. Gorg (1955) 45 Cal (2d) 
776, 782. 
ai v. Dominguez (1956), 144 CA (2d) 63, 65; People v. Carter (1957) 48 Cal 
(2d) 737, 746. 
21People v. Gorg, 45 Cal. (2d) 776, 783; People v. Cahan (1957) 150 CA (2d) 661. 
2People v. Roberts (1956) 47 Cal. (2d) 374, 377; See also People v. Carswell (1957) 
149 CA (2d) 395; (1958) 162 A.C.A. 786. 
People v. Wickliff (1956) 144 CA (2d) 207, 212. 
People v. Paul (1957) 147 CA (2d) 609, 619; People v. Wiley 162 A.C.A. 897, 899. 
People v. Jaurequi (1956) 142 CA (2d) 556, 561. 
26People v. Rios (1956) 46 Cal. (2d) 297; People v. Jaurequi (1956) 142 CA (2d) 556. 
on v. Thomas (1957) 156 CA (2d) 117; People v. Hickman (1956) 143 CA 
(2d) 79. 
wu v. Wickliff (1956) 144 CA (2d) 207; People v. Smith (1957) 153 CA 
2d) 190. 
People v. Ambrose (1957) 155 CA (2d) ae & ea v. Wiley (1958) 162 A.C.A. 
897, 900: People v. Coleman (1955) 134 CA (2d) 5 
. Jiminez (1956) 143 CA (2d) 671, 73: People v. West (1956) 144 CA 


) 
ai cople v. Moore (1956) 140 CA (2d) 870, 873; People v. Steinberg (1957) 148 CA 
(2d) 85 
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answers or admissions ;*? flight ;** appearance** or furtive actions.** 
Since every case must be decided on its own particular facts, it 
appears that it is the totality of all the facts and circumstances sur- 
rounding an arrest, search and seizure, which will determine 
whether or not it is based on reasonable and probable cause. 


USE OF INFORMANTS 


It is with respect to informants that most of the present problems 
involving the exclusionary rule have arisen. There are two aspects 


to this problem: First, whether the information derived from an 
informant or informants is sufficient to establish reasonable and 
probable cause; and second, whether the identity of the informant 
must be disclosed. 


On the question of reasonable cause, it has been held that infor- 
mation derived from an unknown, anonymous informant is not 
sufficient, of itself, to establish reasonable cause.** However, if 
there are other circumstances which tend to corroborate or add 
credence to the information given, for example, the suspect fitting 
the exact description as the one given by the informant,** or being 
engaged in activities which corroborate the information,** or being 
at the exact place named by the informant,*’ or if the officer can in 
some way verify the information,*® then it might be sufficient to 
establish reasonable cause and justify the resulting arrest, search 


and seizure.*! 


38 


It is now well settled that information received from a known, 
reliable informant is sufficient, in and of itself, to establish reason- 
able cause for an arrest, search and seizure.*” 


If information is received from more than one informant, even 
if there is no showing of reliability,** or from a named private 


People v. Moore (1956) 141 CA (2d) 87; People v. Rios (1956) 46 Cal (2d) 297. 

%People v. Garnett (1957) 148 CA (2d) 280, 283; People v. Martin (1956) 46 Cal. 
(2d) 106. 

*People v. Holland (1957) 148 CA (2d) 933, 936; People v. Smith (1957) 153 CA 
(2d) 190, 192. 

re a v. Sanson (1957) 156 CA (2d) 250; People v. Jiminez (1956) 143 CA 
(2d) 671. 

People v. Thymiakas (1956) 140 CA 6. — 943. 

People v. Holguin (1956) 145 CA (2d) 

*People v. Ferrera fang A i7 CA (2d). 220, 853-854; People v. One 1949 Plymouth 
Sedan (1957) 148 CA (2d) 2 

*People v. Johnson “19875 155 CA (2d) 369, 372; People v. Easley (1957) 148 CA 
(2d) 565 

“People v. a (1957) 49 Cal (2d) 442; People v. Chong Wing Louie (1957) 
149 CA (2d) 167, 

“Willson v. hoe oS Court (1956) 46 Cal (2d) 291, 294-295. 

rig ye v. Superior Court (1956) 144 CA (2d) 13, 18; People v. Boyd (1958) 162 
A.C.A. 358, 3 

*People v. Tahtinen (1958) 50 A.C. 52, 59; People v. Weathers (1958) 162 A.C.A. 581. 
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citizen in the community** then this information may be sufficient to 
establish the requisite probable cause for action by law enforcement 
officials. 

Furthermore, an officer can rely on information received through 
official channels and can make an arrest based upon information 
from such a source.*® However, the officer who received the infor- 
mation from the informant can be compelled to testify as to the 
source and contents of his information.*® 

The most perplexing and controversial problem facing both law 
enforcement officials and the courts today is that of disclosure of 
the identity of confidential informants. Law enforcement officials 
are hesitant to reveal the identity of their informants because they 
fear retribution upon them and also because once the identity of an 
informant is disclosed his usefulness thereafter, for all practical 
purposes, is at an end. Up to very recently the general rule had 
been that law enforcement officials did not have to disclose the 
identity of their confidential informants.** This rule, however, was 
modified in 1957 when it was held to be reversible error for an 
officer not to disclose the identity of a confidential informant where 
the informant actually participated in the transaction upon which the 
crime was predicated.** This holding was not based on the exclu- 
sionary rule but on the fact that an informant, by participating in 
the transaction, becomes a material witness whom the defense 
should have the right to examine. 

On October 1, 1958, the California Supreme Court in two 4-3 
decisions held that the identity of confidential informants must be 
disclosed if the only basis upon which reasonable and probable cause 
is predicated is information received from the confidential in- 
formant ;** or if the informant is a material witness on the issue of 
guilt and his identity may be “relevent and helpful to the defense of 
the accused or essential to a fair determination of a cause.’’®° 


SCOPE AND EXTENT OF A SEARCH OR SEIZURE 
The traditional rule defining the scope and extent of a search, 


assuming that there is reasonable and probable cause justifying said 


conPeople v. Vaughn (1957) 155 CA (2d) 596, 599; People v. Paul (1957) 147 CA 
609. 

au v. Hood (1957) 150 CA (2d) 197, 200-201; People v. Hanley (1958) 156 CA 
(2d) 544. 

“People v. Harvey (1958) 156 CA (2d) 516. 

“People v. Gonzales (1956) 141 CA (2d) 604, 607. 
cha RA -Lawrence (1957) 149 CA (2d) 435, 450-456; People v. Castiel (1957) 153 
“A (2d) 653. 

“Priestly v. Superior Court (S.F. 19911) 50 AC 761. 

People v. McShann (Crim. 6243) 50 AC 751. 
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search, is that the officers can only search the premises at which 
an arrest is made.* This rule has been interpreted to include a 
garage appurtenant to an apartment where the arrest had been 
made.*? Extending the rule further, the District Court of Appeal 
recently held that where police officers had information that a 
certain apartment was being used for bookmaking purposes and the 
defendants were seen leaving it and were arrested approximately 
one block away, the officers could reasonably search the apartment 
as an incident to the arrest inasmuch as their information and 
observation all related to defendant’s activities in that specific 
place.** However, where a defendant was arrested on the street 
and it was only then learned that he occupied an apartment some 
ninety feet away which was then searched and narcotics found, 
the search was held to be unreasonable as not being incident to the 
arrest.** The test apparently being, does the officer have reasonable 
cause prior to the arrest to believe that the place searched will con- 
nect or implicate the arrested person to a specific crime. 

The courts have also differentiated between a search of a home 
or place of residence and a search of an automobile, and have held 
that a search of an automobile 60 feet from the site of an arrest was 
valid because of the fact that an automobile, unlike a home, was a 
mobile object and the need for an immediate search was deemed 
that much greater.*® 


CONCLUSION 


The California decisions concerning searches and seizures and 
search warants appear to be directed towards interpreting the law 
to fit the modern problems of law enforcement while keeping in 
mind the protection of the individual. They attempt to fulfil the 
prediction of the Supreme Court when it stated: 


. the adoption of the exclusionary rule need not introduce 
confusion into the law of criminal procedure. Instead it opens 
the door to the development of workable rules governing 
searches and seizures and the issuance of warrants that will 
protect both the rights guaranteed by the constitutional pro- 
visions and the interest of society in the suppression of crime.”®° 
~ ‘MAgnello v. United States (1925) 269 U.S. 20, 70 L. ed 145. 

52People v. Dixon (1956) 46 Cal (2d) 456; Trowbridge v. Superior Court (1956) 144 
CAapeople ¥ v. Cichello (1958) 157 A.C.A. 164, 169. 

“Hernandez v. Superior Court os a CA (2d) 20. 


People v. Daily (1958) 157 A.C.A. 33. 
People v. Cahan (1955) 44 Cal. td) H¥4 451. 
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